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DOCKET  NO.  5830 


Charies  Shefler^  Claimant 
Hirsch^  Sherman  c&  Limhurg,  Attorneys 


The  above  named  claimant  has  duly  filed  with  the  American 
Commissioner  a  written  request  that  he  fix  a  reasonable  fee  to  be 
paid  to  his  attorneys,  Hirsch,  Sherman  &  Limburg,  of  New  York, 
N.  Y.,  as  compensation  for  whatever  services  have  been  rendered 
by  them  on  behalf  of  and  with  the  authority  of  the  claimant,  such 
services  being  of  the  character  described  in  the  provisions  of  Section 
9  of  the  "  Settlement  of  War  Claims  Act  of  1928." 

The  claimant  has  objected  to  the  amount  of  the  fee  asked  by  the 
attorneys  on  the  ground  that  it  is  excessive,  and  the  attorneys  have 
been  notified  of  the  filing  by  the  claimant  of  this  request  that  a 
reasonable  fee  be  fixed.  The  attorneys,  now  Limburg,  Riegelman, 
Hirsch  8d  Hess,  have  filed  with  the  American  Commissioner  three 
affidavits  sworn  to  on  their  behalf  by  Mr.  Harry  F.  Mela,  giving  the 
information  which  they  desire  to  have  considered  by  the  Commis- 
sioner as  showing  the  reascmableness  of  the  fee  asked,  which  in- 
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formation  has  been  brought  to  the  attention  of  the  claimant,  who  has 
filed  three  affidavits  in  reply,  copies  of  which  have  been  transmitted 
to  the  attorneys. 

In  this  case  an  award  on  behalf  of  the  claimant  was  rendered  by 
this  Commission  on  October  30,  1925,  for  the  sum  of  $1,134.36,  with 
interest  thereon  at  the  rate  of  five  per  cent  per  annum  from  January 
1,  1920,  to  the  date  of  payment,  which  amount  represents  a  debt 
consisting  of  a  bank  balance  in  the  amount  of  Marks  7,089.75  in  the 
Deutsche  Bank  of  Frankfort,  Germany,  owing  to  the  claimant  as  of 
April  6,  1917.  The  total  amount  received  by  the  claimant  from 
the  Treasury  Department  in  payment  of  this  award  is  $1,588.10. 

The  amount  of  compensation  asked  by  the  attorneys  for  services 
rendered  is  $397.03,  being  twenty-five  per  cent  of  the  amount  re- 
ceived by  the  claimant  in  payment  of  his  award,  with  interest 
thereon  at  five  per  cent  per  annum  from  January  1,  1928,  and,  in 
addition,  disbursements  amounting  to  $8.40.  If  interest  is  not 
allowed,  the  attorneys  request  that  the  amount  of  their  compensa- 
tion be  fixed  at  $400,  exclusive  of  their  disbursements.  The  claim- 
ant suggests  as  a  reasonable  fee  three  per  cent  of  the  amount  re- 
covered, which  would  make  the  fee  $47.64.  The  claimant  makes  no 
objection  to  the  item  of  expenses. 

It  appears  from  the  affidavits  filed  by  the  attorneys  and  the 
claimant  that,  in  December,  1922,  the  claimant  employed  the  attor- 
neys to  prosecute  and  collect  this  claim.  The  services  agreement  in 
this  case  is  contained  in  the  following  letters : 

(Letterhead  of  Hirsch,  Sherman  &  Limburg) 

December  15,  1922. 
Mr.  Oharxes  She3etlek, 

%  Sheffler  Import  Co.,  396  Broadway,  New  York  dtp 
Dear  Charles 

This  will  acknowledge  yours  of  the  9th  inst.  respecting  your  claim  to  be  pre- 
sented through  the  State  Department  to  the  Mixed  Claims  Commission,  United 
States  and  Germany,  for  Marks  7,052.20,  converted  into  dollars  at  pre-war  rate 
of  exchange.  It  is  understood  that  our  compensation  is  to  be  a  sum  equal  to 
25%  of  any  moneys  collected,  which  kindly  confinn  for  our  records. 

Sincerely, 

(Signed)  Harry  F.  Mela. 
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(Letterhead  of  Shefller  Import  Co.) 

Decembek  25th,  1922. 
HiBscH,  Sherman  &  Limbubo 

160  Broadway,  New  YorJo  City. 

Dear  Haert  : 

I  received  your  both  letters  of  Dec.  15th  &  23rd  and  as  I  only  got  back  last 
friday  you  kindly  will  pardon  me  for  not  sending  you  the  necessary  papers 
sooner. 

Enclosed  you  will  find  the  copies  of  the  German  letters  and  statement  received 
from  the  Deutsche  Bank,  Frankfurt  a/M  and  please  file  our  claim  with  the 
State  Department  in  accordance  with  our  arrangement  expressed  in  your  letter 
of  December  15th. 

With  the  compliments  of  the  Season,  I  am, 

Sincerely  yours, 

(Signed)  Charles  Sheffi.er. 

Upon  the  receipt  of  this  letter,  authorizing  the  attorneys  to  repre- 
sent the  claimant,  duplicate  petitions  in  support  of  the  claim  were 
transmitted  to  the  Department  of  State.  These  petitions  were  duly- 
referred  by  the  Department  of  State  to  the  American  Agent  before 
this  Commission;  and  on  December  6,  1923,  the  attorneys  were  re- 
quested to  furnish  additional  evidence  in  support  of  the  American 
citizenship  of  the  claimant.  Claimant's  birth  certificate  was  obtained 
by  the  attorneys  from  the  Department  of  Public  Health  at  Philadel- 
phia, and  promptly  forwarded  to  the  American  Agent. 

The  records  of  this  Commission  show  that  on  February  28,  1925, 
the  American  Agency  wrote  to  the  attorneys  in  regard  to  the  pro- 
cedure to  be  followed  in  settling  claims  of  this  character,  and  en- 
closed waivers  for  execution  by  the  claimant;  that  on  June  3,  1925, 
the  attorneys  obtained  the  claimant's  signature  to  these  waivers,  and, 
on  June  4,  1925,  filed  them  with  the  American  Agency ;  and  that  on 
June  8,  1925,  the  claim  was  submitted  to  this  Commission  upon  an 
agreed  statement  of  facts,  signed  by  the  Agents  of  the  two  Govern- 
ments, as  a  result  of  which  an  award  was  rendered  on  October  30, 
1925,  as  hereinbefore  stated. 

It  appears  from  Mr.  Mela's  first  affidavit  that,  in  April,.  1926,  the 
attorneys  enrolled  the  claimant  in  the  American  War  Claimants 
Association.  In  April,  1928,  the  attorneys  prepared  and  forwarded 
to  the  claimant  an  application  for  the  payment  of  his  award ;  where- 
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upon,  the  claimant  informed  the  attorneys  that  his  application  "  had 
already  been  submitted  through  the  good  offices  of  the  American 
War  Claimants  Association."  It  appears  from  claimant's  letter  to 
the  American  Commissioner,  dated  April  12,  1928,  that  he  agreed  to 
pay  Alexander  Otis,  Secretary  of  the  Association,  $30.00  for  assist- 
ance in  obtaining  payment  of  the  award. 

The  extent  and  character  of  the  services  rendered  by  the  attorneys 
are  outlined  at  considerable  length  in  the  affidavits  filed  by  them. 
It  is  unnecessary,  however,  for  reasons  set  out  below,  to  examine  in 
detail  the  value  of  these  services. 

As  pointed  out  by  the  American  Commissioner  in  his  general  Ad- 
ministrative and  Jurisdictional  Decision  of  September  28,  1928,  and 
as  held  by  him  in  his  previous  decisions  in  similar  proceedings  (Deci- 
sions Nos.  1,  3,  8,  25,  32,  35,  46,  49,  53,  56,  58,  59  and  61),  where  claim- 
ants are  entirely  competent  to  look  after  their  own  interests  in 
making  a  fee  agreement  with  their  attorneys,  it  was  not  contem- 
plated by  Congress,  in  authorizing  the  American  Commissioner  to 
fix  reasonable  fees  in  these  proceedings,  that  he  would  disregard  an 
agreement  thus  reached  between  the  claimants  and  their  attorneys. 
This  interpretation  of  this  Act  of  Congress  is  found  in  the  following 
extract  from  the  Report  of  the  Senate  Committee  on  Finance,  recom- 
mending this  fee  fixing  legislation  to  the  Senate : 

It  is  expected,  however,  that  it  will  not  be  necessary  to  alter  amounts  fixed  by 
contract  with  large  corporations  and  others  fully  capable  of  protecting  their 
own  interests.  In  such  cases  the  *  *  *  American  Commissioner  *  *  * 
would  undoubtedly  be  ju-tified  in  fixing  the  amount  specified  in  the  contracts. 

In  the  decisions  above  mentioned,  the  American  Commissioner 
expressed  his  concurrence  in  this  view,  and  held  that  the  word 
"  reasonable  "  as  used  in  the  fee  fixing  provisions  of  the  Act  should 
be  given  this  interpretation  in  fee  fixing  proceedings. 

In  this  case  the  record  shows  that  the  claimant,  Charles  Sheffler, 
was  engaged  in  the  export  and  import  business  in  New  York  City. 
He  has  traveled  abroad,  and  was  a  man  of  considerable  worldly 
experience.  The  informal  and  familiar  salutation  in  the  claimant's 
letter  above  quoted,  approving  the  conditions  under  which  the  claim 
would  be  presented  indicates  that  the  attorney  and  client  were  on 
intimate  friendly  terms  and  that  the  contingent  fee  stipulated  therein 
was  entirely  satisfactory  to  the  claimant.  The  claimant  undoubtedly 
knew  that  the  fee  in  this  case  under  a  contingent  agreement  would  be 
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larger  than  on  the  ordinary  basis  of  payment  irrespective  of  whether 
or  not  there  was  recovery,  because  of  the  certainty  that  the  payment 
of  a  contingent  fee  would  in  any  event  be  delayed,  and  of  the  uncer- 
tainty of  whether  it  would  ever  be  paid. 

Claimant's  suggestion  that  a  reasonable  fee  in  this  case  would  be 
three  per  cent  of  the  amount  recovered,  or  $47.64,  exclusive  of  dis- 
bursements, cannot  be  sustained.  The  American  Commissioner  has 
already  ruled,  in  his  general  Administrative  alnd  Jurisdiotional 
Decision  of  September  28,  1928  (see  also  Decision  No.  31,  page  216) 
that  Section  20  of  the  "  Trading  with  the  Enemy  Act "  fixing  the 
three  per  cent  rate  for  attorneys'  services  in  collecting  claims  against 
the  Alien  Property  Custodian  "  cannot  properly  be  applied  to  fees 
for  services  rendered  concerning  claims  before  this  Commission." 

Claimant's  agreement  to  pay  $30.00  to  Mr.  Otis,  for  assistance  in 
filling  out  a  printed  blank  form  of  application  for  payment  of  the 
award  is  an  indication  that  he  is  willing  to  pay  a  substantial  fee  for 
services  which  were  merely  routine  in  character  and  of  a  much  lower 
grade  than  those  rendered  by  these  attorneys  in  establishing  the  claim 
itself.  The  claimant  undoubtedly  knew  at  this  time  that  the  at- 
torneys had  rendered  valuable  services  on  his  behalf,  the  benefit  of 
which  he  was  accepting,  and  that  they  would  claim  as  compensation 
for  those  services  the  fee  fixed  in  his  agreement  with  them.  His 
voluntary  employment  of  Mr.  Otis  does  not  entitle  him  to  deduct 
the  amount  paid  to  him  from  the  compensation  he  had  agreed  to  pay 
to  these  attorneys.  The  claimant  had  not  up  to  that  time  raised  any 
objection  to  the  reasonableness  of  the  fee  agreed  upon  with  these 
attorneys.  On  the  contrary,  he  had  acquiesced  in  the  attorneys' 
conduct  of  his  case  and  had  thereby  approved  of  the  attorneys'  efforts 
in  his  behalf. 

The  attorneys  herein  are  a  firm  of  lawyers  of  experience  and 
ability.  They  have  represented  other  claimants  before  this  Com- 
mission; and  it  does  not  appear  that  any  of  their  other  clients  have 
asked  to  have  their  fees  fixed  by  the  American  Commissioner.  In 
the  prosecution  of  this  claim  these  attorneys  devoted  their  best  efforts 
to  serving  the  interests  of  the  claimant,  who  has  no  reason  to  com- 
plain about  the  outcome  of  the  case. 

The  American  Commissioner  accordingly  holds  that  in  these  cir- 
cumstances the  claimant  must  be  regarded  as  fully  capable  of 
protecting  his  own. interests  when  he  agreed  upon  the  contingent  fee 
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fixed  by  his  agreement  with  these  attorneys,  and  that  the  fee  fixed  by 
the  agreement  was  reasonable,  not  only  because  it  comes  within  the 
Senate  Committee's  definition  of  reasonableness,  but  also  because  the 
payment  of  the  fee  agreed  upon  was  contingent  upon  obtaining  and 
collection  of  an  award. 

Now,  therefore,  in  the  circumstances  above  set  forth,  and  in  view 
of  the  considerations  stated  in  the  general  Administrative  and  Juris- 
dictional Decision  rendered  by  the  American  Commissioner  under 
date  of  September  28,  1928,  and  after  careful  examination  and  full 
consideration  of  the  information  furnished  in  this  proceeding  by  the 
attorneys  and  the  claimant  and  by  the  records  of  this  Commission 
pertinent   to   the  questions   involved,    and    after    due    deliberation 

thereon.  '"'] 

The  American  Commissioner  decides  and  fixes  as  the  reasonable 
fee  to  be  paid  by  the  claimant,  Charles  Sheffler,  to  his  said  attorneys, 
Hirsch,  Sherman  &  Limburg,  in  this  case,  the  fee  fixed  in  his  agree- 
ment with  them,  namely.  Three  Hundred  Ninety-Seven  Dollars  and 
Three  Cents  ($397.03),  being  twenty-five  per  cent  of  the  amount 
received  by  the  claimant  from  the  Treasury  Department  in  payment 
of  his  award,  in  addition  to  Eight  Dollars  and  Forty  Cents  ($8.40) 
disbursements  expended  by  the  attorneys,  said  fee  to  be  paid  by  the 
claimant  and  received  by  the  attorneys  as  full  compensation  for  all 
services  rendered  in  the  prosecution  of  this  claim,  as  defined  in  Sec- 
tion 9  of  the  "  Settlement  of  War  Claims  Act  of  1928." 
Done  at  Washington,  D.  C,  this  25th  day  of  June,  1930. 

Chandler  P.  Anderson, 

American  Commissioner^ 
Mixed  Claims  Cormmssion, 
United  States  and  Germany. 
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